3030 0©1300"

33(M6M303IG0 33I6GNL 36300 JdGMIT? 3M63THIGBONL LOFIGAOT 0

936 m 35300006 sbmz0M980b Ggendds Lo omggerm ymgmobdmdzzgemn 3mb gm@gbzoob
Jobmb3mgdemmdob dgfdbol gomogd memgdobs s 3oM 3390cmbocemo, dofmormemn 3mb @b 300l
bodsmaremols g3fimgogdomols bodsmomommsb @oobenmgdol swmsnemgdemmdolb 60bsdy osygbo.
b& megobmgobo @oobenmgdol 3Gm3gbda 30 860d369emmzo605 936rmgogdntmabs s nbo Bg3Mn
bobgmdbngmgdol dmbobogy 3Gsgd§ogobs ®s oxmomomemn dgisbogmgdol Gombgs98dg oy-
HbmB00r 3mb g b 300b bodsGomabogols smznemgdgemn (3698980bs @ oG gammngdol sbo-
m0'do. bEmE g 38 80Bbob Gombgzob g8bobamgds 60bs8wgdar g bodmmdn, Gmdgendacs g3mbmdo-
Jamn 0896@0b bobnor gobbonaemns 3mb 396300l bods@omals gFhor-gfHomn dofGomown 0bbGo-
B&0. 3956056, bamzgmgbem gamm3mmn Jopgmdgdob bogmdzgendy g 0dsbgomabgeb godnxbea-

05 93mbm8ogmmo 589680b 0bbBadmzombscrm@n s mbdznmbocnafmo gogg8s o Eomdmb -
bogmos dobo M ges@oamo dmbgds. 93mbmdngamo 089680l (36985L0106 dodsGmgdadn sbyzg ao6-

bognamons 306 3 g6 (300b bodsGmaoemdo o8 330000 98mmn gmorgfoo 360d3b69cmmgobo ogmos,
Em3gemo (3 900560 93mbmBnga@mo bmdogd&ob omg@mobob® bobgemoo ool (36mdoeo.

bsg356dm boByzgdn: 3mb @b 308, 3mbgafgb(300b bodsmmasmo, g3mbmdngmmo 39680,
gPmo0sbn 93mbmdogamo bmdogd§ob omif§mnbe.

1. 3gLagsema

3M6396096(300L LodsGnmol 83 3Mdomagn bmMmdgdolb Mdmagmgbo sMgbsgns g3mbmdazyMa
0396@0. ngo Ba3moagbl 3mb3m@gb300L 396MBAgdmmdnbmgol Mgmg3ob@mEa yzgmes Jdgwog-
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Zimmer D. in Immenga/Metsméicker GWB Kommentar, 3. Auflage, Miinchen 2001, § 1, Rn. 24.
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o 93mbm3ngmco 30bbol dombggzsls 38bob~gﬁabo.3 30b0dbyyemal dgbodsdnbow Labsdstomm nggg
bdgbl, Mm3 §3mbm3ognM (3bm3Mgdada sbaema Ladsmmmob bmdngdd ol dg4dbs sbsma gzmbmada-

2 Zimmer D. in Immenga/Metsmiacker GWB Kommentar, 3. Auflage, Miinchen 2001, § 1, Rn. 24.
3 ECLI:EU:C:1962:30, Kiéckner-Werke AG, Joined cases 17/61 and 20/61, § 16.
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M 05935330605 §3MmbmM3n Mo bddd0s6mdolb gobbm30gmgdsl. agMdsboolb BggGmsma@oa bo-
LadaMormmb dbasgbow, doMommabogmadol Labodsmmmdsy §3mbmdogyMa 5a96@0 asbdsm @,

0d30-

Fiiller T. J. in K6lner Kommentar zum Kartelrecht, Bd. 3. 2016, § 101. Rn. 11.

Zimmer D. in Immenga/Metsmicker GWB Kommentar, 3. Auflage, Miinchen 2001, § 1, Rn. 24.
Zimmer D. in Immenga/Metsmiacker GWB Kommentar, 3. Auflage, Miinchen 2001, § 1, Rn. 30.
BGH NJW 1962 196.

BGH Urt. v. 05.05.1981, KZR 9/80, §. 5.

© ® 9 o »n



8. 00800, 930060803760 0896000 (6900 FJoB2IM 306396964006 boboBHorsmdo

GmgmB(3 3060, GmBgmo(s sbme (3093l 9306080376 Log8056mdab."® Fgbsdsdabaw, sMomals-
Xmagdob Lobodsmonmmb gMmggemmgabo 360(1@030[)011 5 35d5&mbgdmma 8mbo°o(4>360b12 do-
bgzom, LEmG L 93mbm3ngn&n boddosbmdal gsbbmm(zngmgds BaMdmawaqgbl 3mbiGg@mema byy-
3099&0b 93mbm3n 3n& 5396850 30hbgz0L MINs36gl Babsdnmadsb.

o3(39, §3mbm3ogyma 559680l dmgdnmo 3sb3oMGgds, mogolb IbMng, bagommadl Lo 3yo-
03 93mbm3ogm@o bogd056mdal doboombol asbbabmgmobas, Moms YBmm bYLEB© ©oEanbogl
09) 3Mb3Mg&MmaE Mo babob bogdosbmdals gobbmms0gmgdabsl ¢bos hsnmgamml oo g3mbmado-
306 3396@90. domom3bogmmgdol LabsdsMmmmb gMmggsmagsbo 3Mod@nzol dobgozom, smbad-
by 3mbBgdLBd0 g3mbmoz M Logd0sbmdal gobbmM(sngmgds dobomby Logmbmobs ©s/sb dma3-
LabyMgdal BgdabdngHo Laboo Babmegdsl 3(\)(20[)68006&13 030bomz0L HM3 Lobgdy nymb g3mbm-
3oz bogddosbmds, 360d36gmmds 56 5g3b dmaqgdol domgdals 80%o6L. ™ 0913(39, 3mggdady meo-
96&0Mgdmmo bdg3056mbol gsbbmM(309mgdabsl, 3ofn ymggmomgal Mbws Rsomgsmmb g3mbmado-
306 9396@ 0. 35M©s 530bs, 3bsDMINEGdaL Labozgemme 630L3ngMn Ladmbeobs oy 3m3BLobyy-
G930b 806m@gds(3 80B6gmm Mbos 0469 53mbmBogm bog8osbmdsw. ' bemm, 08 3gdmbggzedo
0] LogMbmOb 86 FM3LabMgdol Fobmmgds bmE(30gmEgds 965baNMadal gofgdy, doGomabe-
XNgdob LobadsMmmmb as63508gdom, sm30mmgdgmns 080l 3obLadrgMs, o9 Medgbowm sMnb
dgbadmagdgmo 8mbodbmma Logmbmol o6 3mdbabyMgdal sbsdraMgdals Labszzmme Jobmegds
o6 bbgs bydogd@gdo sbm309mgdgb o9y oMo 08539 Logdnsbmdal sbsdreyMmgdals boBoGBQW)Q.m

Mbd 5¢06036mb sbggg ob god@n, BMI Jofmmggmo 396mbdwgdmal dngf dgdmmagsbgdamao

93Mb6m30gMo 9396@0L (56930L magasmMo gR0boznsi 3@ gbbomew gMblsombamu dow-
amdab 9399dbgds. 0339, 93MmM3mo 3MogdG0zobash gobbbgoggdom JoMoyymoa 3obmbdgdmmdals
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LodgBamBgm Logdosbmdals gobbmsogmagds BoMB8maagbl, Moy 360d3bgmmgba ©306MmMgdl oco-
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396mbob 8g-3 gbemdn Im(3939mn aob3sGgdal Bobgozam, 53mbm3nznm saqb@ o dnohbass
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L3g (309 FomnNgdslb o Mo Lobab Logdosbmds Mbws 0d6gb JoRbgmmo badgbsmdgm Logdnsbm-
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10 ECLI:EU:C:1984:271, Hydrotherm, Case 170/83, § 11; ECLI:EU:C:1991:161, Klaus Hdifner, Case C-41/90, § 21.

1 ECLI:EU:C:1993:63, Poucet, Joined Cases C-159/91 und C-160/91 § 17; ECLI:EU:C:1994:7, Sat Fluggesellschafi,
Case C-364/92 § 18; ECLI:EU:C:1997:603, Job Centre, Case C-55/96 § 21; ECLI:EU:C:2000:428, Pavlov, Joined
Cases C-180/98 to C-184/98 § 74; ECLI:EU:C:2002:98, Wouters, Case C-309/99 § 47.

12 Fiiller T. J. in Kélner Kommentar zum Kartelrecht, Bd. 3. 2016, § 101. Rn. 11 {(308). Sécker/Hermann, in: Miinch-
KommkKartR, Einl. Rn. 946; Weil, S. 76.}.

13 ECLI:EU:C:2000:428, Pavlov, Joined Cases C-180/98 to C-184/98 § 75; ECLI:EU:C:1987:283, Commission v Italy,
Case C-118/85 § 7; ECLI:EU:C:1998:303, Commission v Italy, Case C-35/96, § 36.

1 Faul J. Nikpay A., the EU Law of Competition, 3™ ed., 2014. § 3.28.

15 ECLI:EU:C:2000:428, Pavlov, Joined Cases C-180/98 to C-184/98 § 76 ; ECLI:EU:C:1998:303, Commission v Italy,
Case C-35/96, § 37, ECLI:EU:C:2002:98, Wouters, Case C-309/99.

16 Fiiller T. J. in Kélner Kommentar zum Kartelrecht, Bd. 3. 2016, § 101. Rn. 14.

dmgogodzomo d. (Gg0.), xogomadg . (Ggw.), 3mdoady b., 35605 b., g39emgbosbo B., ogmersdzomo 4.,

bgmgos b., 3md39emadg b., bagdsfmmggmmb 3mbin@gbz00l badsGmama, md., 2019, 180.
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(39b 3mggdadg MmMgb@nmgdmmon bogd0sbmdal gGoMamgdl. agMdsbym ayMoponm modgMody)-
0do g385@mbgdmo dmbodMgdolb dobgogom, g3mbmdognma 5396@0b (36930l GoMomme gs63sm-

18 ECLIL:EU:C:1995:392, Fédération Francaise, Case C-244/94.
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8900l Lagnfmgds go630cMmdgdamoas 3mbgnmgbsnol LadsMomoal sd(3o30 Kb]300L 3ogLnds-
Mo 3LEmgdals 0‘330@36@(0600).19 3Mb396g6(300L 306mMb3gdemmdol gatmmdsld@odaabo,
ymamobdmd(339mo o gBgd@0sbn smbEmmgdobsmgal 360d369mmmgebas 3mb3nEab300l Lodsm-
omab doGomswa sMgbsdob - g3mbmdondo 939680l ©dmozfgl doboboomgdgmbes s dobo (365-
b0l dofomsE gmgdgb@l bomdmomagbogl dgbedsdal dabomdy sMbgdmm 3mbgynmgbsnol 3Gm-
3930 6730b30gM0 BMEMFac RsYEMds s Ly FMdMo Logdosbmdom s0badbym 3Mm39Ldg by-
353960l dmbrgbals aabodmabgmbo.zo dbgagbo dggegmgbs 30 dgadmgds dm3nbaMgmdogl oo
dom@m Imaqdodg MmMngb@omgdmmo Logdosbmdal gobbmm(309mgdosb, sMsdgo 3 dobomdy bo-
Jmbmobs @s/sb ImLbabyMgdol 6gdabdngmo Lbgs nbgomn gmEMdnm d0bmogdowsb, HmIgmaz dgbed-
mmd 30Dbo@ 96 0babogglb Imaqdol domgdsb.

356s 830y, g3mbmdogmmo 3396@0b Ledgbsdgm Logd056mMBILMSE s 3o3d0Mgds, Jmb -
96(300L LodoMomol 8mddggdol Gomamgdl domds Gmzgdl g.6. cmsegobygamo 3Hmggbogdal
BomIm3og gbemgdl, Mmdgmoms boddnsbmdss ,d9BsMBgms dgbobgd” Lodstrmggemmb 396mbols 3om-
390 dgbemob 3g-3 396480l dabgozom, 56 30nhbggs Ladgbsmdgm Logdnsbmdsw. 3mb3nEgbz0al
Ladamomal 833Mdamagn bmmdgdol sMgba@gdal BMnwsb smbndbyyman bydogd@gdol godmma(sb-
35 30 300306 9bnbosmdogagds dsMomdbogmadol Lobodsmmmmmb 3Mad@0gsl, bowss dbasg-
Lo mag0byGsmo 3GMBgLogdal Bomdmdswaqbemgda sbggg 300Abgz00b g3mbmBognM 5396@9dsw.
dogomoma, bosgmgs@m dmababyMgdol gobdsbm@sogmgdgmo bdngd@o dookbggs g3mbman-
306 9396@9©, 306500006 0b oFowogyemo ImdLabyEmgdal dobomdy dmabdsmgdmagdl dmababmmg-
3oL LEZDMAL SbsbEEYMgdals boBo(_ggqvmgg.m

4. 93mbmdozMa 339680 Mmame (3 MgmsGoyma bsdsmamgdMago 358gamMnd

93mbm3ognMn 539680b (36980L 93mbm3ognM boddnsbmdabmseb s 3o3d0Mgds, Mmagal dbMng,
BomIMImAL goM 339 3Mmdemgdal 35906, Mmogbaz baddg obgm Lydogd@L gbgds, Hm3gmdacs
bobgmdbogm M08y FmEMBom Fmbabamgmdl. dsMmEabagnmgdal Labodsmommlb 3o63s6Egdom,
bobgmdbogm Bgbadmms gfo 3dmbgg3sdn ImJdggdmgl Logemm Mamadsdmbomgdol gobbmem-
(30990b 30Dboo o 36 BoMmImaagbrgl g3mbmdognm sa9b@L, bmmm bbgs dgdmbzgzeda dgbad-
mmo 989mgb 93mBm3ngn® bog80s6mdsl s ngo 8RB 046l §3mbmBogm® 5396@9@.%% Bgbo-
3530bag, gMmo s 0gn3g bdagd@o dgbadmgdgmoas gMo 3dmbgg3z8n bomdmaoagbrgl g3mbmaon-
306 03968, bemmm bbgs dgdmbzgggedo - s6s. LbmEgo 3 Bog@&3dn 3m0bogds §3mbmBnnHa v396-
80b Bgmad oo b1 5Go03bmmaBmGo baboscma.”

domnmdbagmmgdal Labsdstmmmb Dgdmo 50bodbyyemn 606806@)360@06,24 boomom Rsbl,
M3 93mbmangmEo 0396@0b (36908 30306 oMl 083933069890 ymgge 3mb Mg dg0-

19 Zimmer D. in Inmenga/Metsméicker GWB Kommentar, 3. Auflage, Miinchen 2001, § 1, Rn. 31 {(308): Emmerich § 2
1 a (S.17); Méschel Rdnr. 100; Hootz in GK Rndn. 12; Bunte in Langen/Bunte Rdnr. 8.}.

20 Fiiller T. J. in K6lner Kommentar zum Kartelrecht, Bd. 3. 2016, § 101. Rn. 13.

2 Opinion of Advocate General Leger, delivered on 10 July 2001, ECLI:EU:C:2001:390, 3. 46.

2 ECLI:EU:C:1987:283, Commission v Italy, Case C-118/85 § 7.

» Jellis J., The concept of undertaking in EC competition law and its application to public bodies: Can you buy your
way into article 82, Competition Law Journal, Vol. 2, 2003, 118.

24 ECLI:EU:C:1987:283, Commission v Italy, Case C-118/85 § 7.
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0bzq3590 dgbaggabgdgm Lowazm J3ggdobmsb. 3ofn o6 nmgmgds 93mbmdngnm sa9b@owm 35d0b,
mEgbs Losgm Jdgmgdom ngo sbmM309mgdL bagstm mgmgdsdmbamgdsl. dotmmadbsgmmg-
30l Lobodsmnmmb aobdsm@gdoom, dbasgb dgdmbzggzel saomn o43b 85306, MmEaLag ©d3oMas
obgoo §8900985/bagdd0sbmds, HmIgma maz0bo B0bbgdal, sMbLabs s o3 J8gmgdab/bagddnsbmdals
Loggdzmom 5Mbgdmmo bm@m3gdol gomzgsemabbabgdom, @sdabsbosmgdgmos Lobgmdbogm mEgs-
6m360bm30b.25

93Mbm3ngnMo 5396 0b MgmoGoyMo d¢bgds s dobo BubgzombomuMn asagds dgoMme
SM0b 08 303306M9dmmo 3Mb3Mg@& Mmoo bydngd@ob g gobbmEzngmagdnm bogdnsbmdobmab. oryd-
(35, 300 OgEs@YHMBS S BB (30MbamMn gobdomBgds gobbbgsggdmemn dobssmbolb do@omgdy-
mod o bbgaabbgs dobbgdl gdbabamgds. Mmams 50bndbs, BMbdznmbammnma gsggdals dabgco-
300, 93mbmdogymo s396@0b (36900L dnogMgl gmgdgb@l Lindogd@nlb FogH asbbmm(30gmgdymn
bogB00bmds BoMmImaagbl, Mo ggmm3ym 3Mod@ngedo g3mbmadnzmma Logdnsbmdsl, bmem Jom-
o) Mg5emmdadn - bLadgBsmdgm Logdnsbmdsl gmmabbdmdl. g3mbmadninGa 5396@0b Mgmagono
dmbgds 30 3emnbrgds 08530, Hm3 Im (393 gdmbzggzo3n gob3badmaMmgmos oMo bimdogd@ob Rzgn-
mgdM030 Logdosbmds, sMedge ymagm 3mbiMg@mm dgdmbggszsdn gobbm@mzngmadmmo basegm
4390930L dnbsstbn. dgbodedobow, dgndmgds oMo Rggmmgdmog 9bgmealb g3mbmdo3m@/badgbem-
39m Log805bmdsl, o330 3MbIMgGMma bowagm Jdgmgds o BaMdmawagbogl dbgszbo baddnsbm-
b0l goMamgddn 3obbmM(309mgdem 48500g0sL, Mol asdms ngn o6 Rsamgmgds g3mbman 3n& o3 96-
& s 30Mngjoom - dgadmgds 3oco Rzgmmadcng o6 9bgmmgl g3mbm38n 3m®/Lbadgbamdgm Logdosbm-
3oL, 0913(39, 3Mb3Mg@&Mmo Lbawagm 4890gds BoMdmaagbroglb dbasgbo boddnsbmdal gamamgddn
a3bbm@(309mgdme J39wgdsl, Gob godmz 030 Rsomgmads §3mbmadn M s39b@sw.

93Mbm3ogmEo 0g396@0b dbasgbo MgmoGon®o dmbgds asbadnmmdgdl s 1dMHNbggmymal
3mMb399M96(300L LodsMmEolb Imdbommdal s dobo gygd@&nsbo sbANmgdol ©sds@gdom dgbod-
gdmmdal. 3¢bndbmmal dgbedsdabsw, ymggm 3mbiMg@mem d9dmbggzedo g3mbman gy o396@0b
3MbgdmBal/sMaMbgdmdol aagbs @edm3zngdamos o6 bydagd@ ol Rzgmmgdmag bogddnsbmdsdy,
0M3390 3mb3Mg@&mmo bawagm 48gwgdal dobsstmbdyg. o 3mbiMg@&mmo bawagm ddgmgds bmEzo-
9mgds LageMmm Ngmgdadmbomgdol gofmamgddn, 35d0b Lobgdg o6 oMb g3mbm3dngnma bagdns-
Bmds o dobn gobdsbmE(z0gmadgmo bndngd@os sme® Bamdmamaqbl g3mbmdon® 53968)b. bemem
93Mbm30 M0 Logddnsbmdolb Gomamgdda asbbmM(s0gmgdama bowazm d85gdal dgdmbggzedn ngon
3 (30mgdmom Rsnmgmgds g3mbmBnimm 9396890 ©d 3mgd(3939 3Mb3NMgb(300L Ladstmeals dgbe-
3530b0 03 3 domazn bm@Igdob dmddgwgdal bgggmmda. s3mgbow, g3mMbmdngn@n 539680b Mgmsdn-
M0 09bgdal smootgds gdbabymgds 3mbinMgbznal Ladsfommal 83 3Mdommagn bm&Mdgdabmgals
dmg3900980L 3o4LodsmmFMo GFoMmm sMgamal MdGNB3gmymaysL s dobo Gomamgdal 4399 ygg-
ms 0bgon 48900960l ma33myMsl, Mmdgmaz §3mbmdnznen boddnsbmdals gaMmadda bmM(3ngmog-
35 5 dgbadems Logmmbob 3933390 0ymb gobbama 3mbnEmgb@mma gomgdmbogal.

Joornmo 3mbznMagbznol 306mbB3gdmmdal LobGgdol gomgsmalbobgdom, g3mbmdoznn
0396@0b (36930L Mgme@ommdol ©sds@gdomo BMbiios sbgszg dogmdstgmdl 0dsdo, MM o3

a%0o dgbadmgdgmo begds Logs®m N@mgdsdmbomgdal goMamgddo gobbmmzngmadamo Jdg-
0096900b 83bGMa3nMgds 3mb3Mgb300L LadsMomal abgmo gemsbogyGo 0bbEMdgb@gdol dmd-

% ECLI:EU:C:1994:7, SAT Fluggesellschaft mbH v Eurocontrol, Case C-364/92 § 30.
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3900960L BaMamadobasb, MHmammazss mMdnbomgdamoa dpamdstgmdal dmEmmEem asdmygbgdab,
3mMb 3966300 dg3DrmE3gmo Bgmabbdgdgdals, sMs3gonmboboobngfo 3mbim@gb00Ls s Kob-
Lo 3mb3nMab@mm a5653mbmab sMomogbgdsmn 3mb(39b@Ms(30900lL s30damas.

Logofm MRmgdsdmbomgdol goMamgddo gobbmMogmadeyma 3mb3ncgbznal dgddrwo-
390 4890090980bomngal bogomnggmmb 3mb3nMgb300L 3obmMbIgdemmds nmzamabbabgdl b3gzo-
S bemM3gdL, Mmdgmas LobgmdBogm, 538mbmdanmo Mab3ndmogzal 56 sEaommdMngo mgom-
330Mm39mmdol mEaobmgdl ¢ 3domagh aomzggnmo babal 3mbznMgbznal d53dmyoggm Jdgwg-
390L. 39Mdme, dbasgbn Jdggdgdo dJotorgmo 3mbiynMgbool 396mbIgdmmdal dmddgwgdals
BoMamaddo 993935 396mMbal 3g-10 Igbmoms s LobgmdBogm ©obdamgdol smgammomgdgmo
bm@3gdoo gom35mmabBobgdmm dgdmbggzqgddo. 93 3mobom 3GMdmgdsl Bomdmdmdl dgdmbggas,
mEqbs, 3ogsmoma, 3gMmdm badsmmmal onfmawogmo 3o 9o dgdmbggzsdn 8mddgwgdlb be-
bgm3Boggmbasb pgmgantgdamo bagsmm Mxamgdsdmbomgdol gobbm&(30gmadol dobboom, bmmm
dgmeg  dgdmbggzedo  sbmM309mgdl  Ledgbamdgm  Logdosbmdsol.  vmbBadbmmo  Lydogd@o
,096503goms dgbobgd® Lodomggmmb 3obmbol dobgog0m, Bamdmewaqgbl d9bsmdg Lydogd@L o
dgbodadoba ngn 5@l g3mbmdngm&n saq6@0. od(3s, dmbgdMogns, Logstm yamgdsdmbormgdal
goMamgddo 3obbm@zngmgdamo Jdgmgdalb 6sboemdn dgmdmgdgmoas ogn dmgdab ©m3nbomgda-
0 damdsmgmdal dmMmE s asdmygbgdal, 3mbinmgb300b dgdbrmagmo dgmebbdgdgdabs oy
M5 39m0mbobnbng®o 3mb3ncgb300L 83 3Mdamagn bmmdgdal 3mddgogdal gomamagddo.

Lobgmdbogmb bFnsb 3MbinEgb300L dgdbrMmgal LogMmbal 3Mg396(300L aLabyMgds
396mbdn 3m(393mmo LobgmdBogm ©sbdemgdol doMgammoamgdgmo bm@M3gda(z. 93 dgdmbggzedo
9 g356& 0 LobgmdBogm mMgsbmgda dsDomdy 3393067306 Labgmdbogm obdaMgdol asod-
(3990L Bemdo s bbgsabbgs gm@dom gMg306 3Dl magabygsmo gobzomamgdals 3Gm3gLda.
035bmab, ngozg Lydogd@on ddogEMmmMYmsm dgndmgds BaMdmomagbogl g3mbmdnszne va96@L 0d-
©9bs@, M33gbsma(z nbnbo LagsMm NRmgdsdmbomadal gobbmE(309mgdsbmeb gMmaw dgadmgds
969mbgb 93mbmBngn® Logddnsbmdsl. s80@ma, 360d36gmmaobos (30mbabs Bysmasdymegn babal
394865 Labgmbogm ab3smgdals 403(3930Ls @S §3MbmMBn Mo s396@ 0L (369393 FmEabass.

93M06m303M0 9396@0bd 5 LogsMM YRMgdsdmbomgdalb aobdsbm@(zngmgdgmo bydogd-

&ob LEmasbmgseba gsdnk3bs dgmdmgdgmos 93mbmdogyMa s396@0b (36980L nbLEOEM(3Mbs-

&0 g53980b 458mygbgdom, 30650086 0bLE NG (30MbammFa gMmn s ngn3g Lydogd@o dgbad-
e GPHNEOEMME sbmM309mgdogb Hmamts 93mbmdngn Logdnsbmdal sbgzg bogstm we-

m9d53mbogdsl. g3mbmdngnEn s396@0b 0bbEnd(30mbammFn gs3930lb 3qbadsdnbow, 0d dgd-
obggzedn oy 3mbgMgbznal Ladsomobomgal Mgmgzeb@ Mo bydogd@ol 0wgbdngazncgdo-
Lomgal Jmsgama sdmbsgamo BgH@oma 0gbgds 3mbiMg& o byydogd@ob mMasbobssammo dmby-
mds o badsMmmgdMogn BmMIs, 3od0ob 3mMbiMg@mo bLowsgm Jdgwgdol dgbedadnbo 3gsmognge-
(3006 3Mm39Ld0 dmbrgds Logymmog 3 Jdggdol dobssmbol ammadgmymas, Moz bLogMmbgl
3 gdbol 3mb3nmgbz00lb LadsMmEnl dmdorrmHmdal, dmgbarmdabs s dob 953gd@0sb seba-
mgdsb. dgbodednba, 30mg3 ghobgm basmgmo brgds, HmI g3mbmdognEo 5396@0b 0bbGadm0m-
Boemm@o goggds 396 3abgbmdl 3mb3mEgb300L LodsMmmol 30b6gdlL, dm(35693Ls s dob msbs-
390Mm3g a5dmb39398b.

3530%3b0L 36Mdmgdal LENMRILMZIba sMBMPbaMS 39603 g3mMbmangnMn sgq96@0b dbm-
mmE §bg(30mban@a (36960L 3odmygbgdom 396 dmbgMbogds, 30bs0sb dabn dmsgamo sdmbo-
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300 by omo bmdogddob dmaswan bogdosbmdss s sGs 3mbiMgdmo Jdgwgdal dobss@bon. ndo-
Lomngol, MHmd Imbrglb §3mbm3o Mo 5396@0LS s LogsMm YPmgdsdmbamgdal gobdsbm(309emg-
dgmo bydogd@ob 9MmBobgmabagsb gsdnxgbs sz0mgdgmos dmagsfn sdmbsagsmo bgMEomn
0ymb gmggem 3mb3zcg@mm dgdmbazgzadn dgbagabgdgmoa bowsgm J3gqdol dabssbo s 5ebodby-
mob 3gegase bsddnsbmdab 08 358 gam®aal (93mbmdnzmmn bagddnsbmds ob bagsMm Mamgdedm-
Loegdol gobbm@(309mgds) aobbadbmgms, Mmdgmbsy 8093103690 gobbobormggma J3gwmgds. dg-
Lodsdnbow, 36n0d3bgmmgabas g3mMbm3dngnMo 5396@0b BNb30mbomym 3563 BgdsLmsab gMmaw
dmbogl dobo Hgmod oMo d4bgdol sosmgds.

306500006, Losgm 43909d0lL 3MBINM9b300L JobMBIHdMMBSLMSE dndsMmgdadn dgg3sby-
dabob ggmbmdogm@o 5396@0b GgmoGon@mmds ymggm 3mbimg@mm dgdmbgggado dbmmmam bo-
300603 33 baagm Jdggdol dnbsstibdg gmnbomogds, ngo 3sgbodsemma LadybEm YbEN6-
39eymgzb sbgzg 03 §89gdolb LEM® 335m0g035(300L. 39HdmE, o) basgm Jdgwgds bmE(30gmog-
3o 93mbmBn3Moalbedgbamdgm bLogddnsbmdal gamamgddo 35306 Jdgmgdal go63sbmEz0gmadgemo
Lmdogd@o 93@MIsG Mo BaMdmaagbl g3mbmdngne 5396@L s Jgbedsdnbsow ngo Jggsbmgds
©mMB0boMgdeemn 3amdsmgmdal dmmmE e asdmygbgdal, 3mbinmabznal 393bmmmagmo dgosb-
5393930l 56 3G 3gonmboboobogfn 3mb3MMgbz0nl 83 3B dsmaeg bmnM3gdmseb dndsmmgdada. bmeom
o9y bawagm J3gmagds bemMs0gmogds bagsmm mamgdsdmbomgdol gobbmmsogmgdol gofmamgddo,
3590b 30l aobdsbm30gmgdgmoa bydogd@o o6 Rsnmgmagds g3mbman3n® 5396@ o0 ©s J8g0ads(3
3dgg8obrgds dbmeme 306mbolb 3g-10 gbemmsb o6 Labgmdbogm obdsmMgdal domgammomgdgm
bm©39dmnsb dodommgdado.

5. 9600560 g3mbm3nznma Lydagdab EMmdEabs

93M06m30gMo 9396@0bL dndston 3mbnEgbznol 3obmbdgdmmdom ©owagbom gfMo-gHo
830 daemem 4390900b Bomdmaagbl 3mbznmabznal d93dmeggm dgmabbdgdgddn dmbaboemgmds.
396dme, 356mbol 39-7 dybemal dobgwgam, §3mbmangn® 5396@90L g3Mdemgdsc sME nbgon
3q0bb37ds, gobsbmM(309mmb abgmo dgmebbdgdymoa Jdgwgds 36 Bnnemmb abgmo aswsbyzg@omg-
3o, Mm3mol 3gga0 96 30Dobos 3mb MG g6300L dgbmmwas, oMdz9dmmds 56 83Mdamgs. Bgbode-
dabag, 50b0dbgmn bm@m3ob @ab3mba(z0s gmmabbdmdl Lmm 33060y MG g3mbmdnzmEn 5396@0bos
5 3500 dmMab 3mb3Mg@&emn dabsstmbol dgmabbdgdol obgdmdsl.

0993(39, 56036y bmEBnb gogqdoom, Mo @sdme30gdgmn 93mbmdoz Mo 5g96@0b sGbg-
dmdobamgnl 3mbiMg@mem dgdmbggzedn dgbadmgdgmos bszdamabo o6 ngmb mMa ob 3g@o Lodsm-
0mgdMngo@ ©8dMY3000989m0 s asbzemzgzgdnmoa Ldogd@ob sMbgdmds. 39Mdmm, dsbmal
bbgoabbgs 3mboboemyg 3mbiMg@mm dgdmbzggzedo dgbodmagdgmoas 3mbgnMgbznal LadsGorals
30Dbgdnbomgal doRbgmem 0d6gL gHo g3mbmdogn® Lydogd@ow, Mo godmMazbegl dsc dmmal
36396 g6(300L dgdbrrnzgmo gmabbdgdal smbgdmdalb dgbadmagdemmdsl, gobsnwsb sbgor dgd-
obggzedan bobgdg oM 360l mE o6 398 @edmyy30gdgm g3mMbmdngne sa96@L dmmal sMLgdeymo
Jqgobbdgds.

356 33abs, edgbody 30Molb gfo g3mbmdognem Lndogd@ew 80hbggs 360d36g9mm3sb
b sbggg SLEMEgdL 3mb MM gb300L 39bMbgdemmdal aMmgg3zal dgMmazbomdal bsombol
35bboBE3MALOL. FoMombagmmadolb Labodstommmb dogH ©sd330Mgdmmo 3Moddnzob dobgo-
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3000, 330mmdomn 3m335600L Jdgmgds dgbodmms dggmobmb ©gos 3m33s60sb 03 dgdmbzgzedo
09) 89b(30m 393900 badsmambndagd@mdal dombgmegs, dgommdam 3m33sbosl o6 843l be-
3o LadodOm §dggdgdol s3mYy30gdman asbbabmgmol dgbedmgdmmds ©s dmddgwgdl
gs 3M33sbnnb nbbGM 30900l 33b06080b0Q.26

50b0dbemn doamds g3Mm3m oo M@ gMmaGm@sbs s bobsdsmmm 36Moddnzse-
do gg8dbgds ,gMm00ba g3mbmdognco Ldogd&ob ©mJGMnbal® Labgmoom (36mdoem mgmEasb.
domodbogmmagdol bobadsmmmm gob63sMGo3L, MM @sababgmgdmmo mJ@Mabol Logndzgmbyg
0996037 BobogPMo 3b6/@s ooy oMo dgbadmadgmos Rsomgzammb gHor g3mbmadn 3n®
oaaG@oQ.ﬂ 9fm00bo g3mbmdn gn®o bydogddob ©mIGMmabol dobgwmgzom, LadstmmgdMngsw 9~
035bgm0bogeb gobzom3939dmmo Lndogd@gdo o6 B00Rbgz0sb ©E3M30gdgm §3mbm3Bn N
03969850 03 dg3mbgg3530, 09y 3o dmEal sMLYdMAL go 33g99ma baMabbolb YMHmogHosdm jo-
©gomgds, MmMIgeag S3sMmmmgdl 83 Lydogd@gdal oMs Lbgoabbgs, sMedge gfMom ggmbmaon gn®
0396@o 30Rby30L. 9Mm0s6 g3mbm3n g Lrdogd@sw d0Rbggobamgal bszdsmabo bacobbob mEmo-
900 ©3m300093mmgdob asbbabmams 30 brgds 080l abgmznm, o Medmgbsw ogz00 3MbiMgdmm
bmd0gd@gdL gosbyzg@omgdol domgdal MgsmnEn s3@&mMbmM3ns ©s Lygmmama g3mbmdagnma dm-
080300 ©33mMm 300gdmo 356LsbrgMab ngodggi’)@mbo.% 535L0b, bogommnggmmb 3mb3nEgb-
30006 Losa96@™ML (398amaddn - ,Losggb@m*) 3568sMEqdom, LodsMomgdfngsm asb(30em3939dmm
Lmd0gd&gdlb FmENlL BOmogHmnEsdmogdnmgdol oALYdMds magobmogem o6 60dboglb, Gm3
a0dm 3390000 gm0 §3mbmda 3mMn 539680, 30bsosb MHMghm©edmogdymgds NHRMM G-
om (369855 > dobo s®bgdmdals dombgosgem 3mbiMg@mmo Lndngddgdo dgbodmms 3o0b(y Lom-
390mmdbgb 35033970 ©admy)3ogdemmdom ©d obobo Lbgs bydogd@meb ghmsw o6 Jdbowbgb
96 93mbmadnn® ogaE@b.zg dqbododaba, 3mbimg@mmn bydogd@ob (39m3g 93mbman gy sgq6-
& 335m0g3035(300b5m30L o930 gdgmns, Mm3 ol goohbogl aowsbyzg@omgdgdal domgdal G-
SO0 53EMbMT0d 5 M 3ogdemmdol bs3dsMabo bamabo.

0913(39, d3bMOL MMBgmndg dmbaboemals edmyy30gdmmdal batmabbal asbbabmagms 3mb-
39&mm dgdmbzgggada dgbadmms got33gmm 3Mmdmgdgdmab ngmb s 30330Mgdamo. doGomdbe-
Rgdob Lobadsmmmmb 3Msg@n3ob dobgogom, 08 dgdmbggzedn oy ghmn 3m33sbas Jgmeg 3ma-
35605d0 ggemdL boegdal 100 36Gm(396@)b, 35306 sALYdMAL 3MgbMdG (300 0oLy, HMI gES 3M33s-
Boolb 593L gos86y39@0 gogmgbs dzommdoema 3m33sbnal g3mbman 3m& 3(*)@0@)060%3,30 53 8-
mobbdmdlb, Gm3d dznmmdoen 3M33sbosl o6 aoshbos MgomMa 83&mbmdns dobatdyg bLsgmomstin
93Mb6m303M0 3meo@nzalb gobbodmzalb 3mmboo @s 3obo 3M339@gb(300 FbmemeE EqEs 3M33s-
600l Bomomgdgdal dgbEmmadom Hgamncgoﬁ)gmgbo.m LobodaMormm sbggg 4obdsm@ogl, MHmd sbgo
dgdmbgg3odn dzommdamo 3m33sbnal §3g09dgdn, Mmdmgdai Bobssmdogamdsdo dmeal 3mbyy-

% ECLI:EU:C:2009:536, Akzo Nobel NV, Case C-97/08 P. § 58; ECLI:EU:C:1972:70, Chemical Industries, Case 48-69,
§§ 132/133; ECLL:EU:C:1972:73, Geigy AG, Case 52-69, § 44; ECLL:EU:C:1973:22, Europemballage and
Continental Can, Case 6/72, § 15.

2z ECLI:EU:C:2009:536, Akzo Nobel NV, Case C-97/08 P. § 55; ECLI:EU:C:2006:784, Confederacion Espariola, Case
C-217/05 § 40.

28 ECLILLEU:T:2005:322, DaimlerChrysler AG, Case T-325/01 § 85; ECLLI:EU:T:2012:46, DuPont Performance

Elastomers, Case T-76/08, § 58.

bogoMmggmmb 3mbgn@mgbzonl bosggb@mb gowsbyzg@nmads Ne04/166, 06/07/2018, 17.

30 ECLI:EU:C:2009:536, Akzo Nobel NV, Case C-97/08 P. § 61;

31 ECLI:EU:C:1996:405, Viho Europe BV, Case C-73/95 P, § 16.
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696(300b 396mMB3YEMBSLNSB, LMmmow BggMs3bgds gms 3M33560sba(3, goMmms 0d dgdmbzgga-
Lo o9 gb 1 3965L3bgm0 bamsbom 38 30(3989mgdgd0m o6 osLdMMgdL, M3 dznmmdaemn 3m3-
30b0s LoMggdmmdl dsDomby s3mMY)3000909mo dmgdgogdal agbod@[]?)@mbnm.sz 5Jgsb godma-
0batyg, 100 3Gm(396@0560 Bommolb grmdals dgdmbzgggedo ngsMonmgds, Gm3 ©gos s dgnmmdo-
0 3m335605 §360sb gfm056 g3mbm3o g Lydogd@L, asGws 03 dgdmbzgzabs o9y sbadbyma by-
3094&900 38 30(3900L domamo batmabboo LobnbssmBgamlb oM ssbedmmgdgb. sbgm dgdmbzgzedo
dbg39mmmdada mbos 0gbgl domgdyma yzgmes Mgmgzeb@ Mo gofgdmgds, Mmdgmo(s 3o3dotMoy-
3o 93mbmB0 3@, MmEMgabadszonm oy bodsMmomgdfog 303d0Mgdl ©s MdMamme ob oo, MHm3
9 3M333b0s o6 gMgzs/Ratgmms dzammmdaemn 3m33s60n0l gowsbyzg@omgdal domgdol 3Grm(3qL-
do o6 560l bodaoﬁmbn.% 035bm0b, LogmGamgdms sbgzg ab goMgd8magds, HMI sbodbyma 36 g-
B3g3(300L gadsmamgds dgbedadabo bmdngd@gdal abdgmgbgddn 3wal dbmeme 03 dgdmbzgzedo
09y dgommdogno  3m33060nl 3085 ©a0bogds 3MbinMabz00l  3bmMbgdemmdal omm3930l
%3590, 306000006 0L godsmnmgdol g3mbggzedn 5mbadbymoa Jdgogds oM dggMosbgds g
3mM335605b s Lab(300 g 3oLbEgds IbmEmE dznemmdoe 3M33sbasb.

dbaogbo 3Mgdmdg 30 of 3MLgdmdL 03 dgdmbggzedn o) gEs 3MI3sbos LEMMm® o6
Bemdb dgommdamo  3m335600l 60@36[).34 domomdbagnmadols bobodstmmmmb asbdsm§gdom,
abgor @AM, >30mgdgeos, HmM3 3mMb MM gb300L 3obmMBIYdmMdal s0dsbEMNmgdgmads xbyqdsa
93Mbm3o g, mMasbodszanmo oy badsmmmgdngn 3o3d06gdol Lagdzgmdy dgdmmb 0dab
38303999, O™ dg0mo 53l dgommdoen 3m33s605Dy 30364390 bgasgmgbal gobbmm(30gmg-
3oL gos 3mMd3sobools abﬁonB.ss Boemal sb3Mm(396@0560 BmmmMdabgsb gobbbzeggdoom, o3 dgdmbgyg-
3590 38 30(3900L &30600L 3o oMgdgmns 3Ms dgbedadabn §3mbmBngnMa 9396@0, 3Medgw 3mMb -
696300L 5BobEMmadgmoa xByqdes.

bgdmo dm(393m 3gdmbgg398dn, gMmnsb g3mbmdognm Lndogd@ow doRbgmm Medwgbndy
93Mbm3o g 5396@L Mol sMbgdmma bgmdgz@nmgds o9y dgmabbdgdnmo 43gwmgds, Mmam(s
Bgbo, 9o 3m@m3mEs@omm xanxdo 3oM3390mo §ubd30980L ao@sbobamgda 800Rbg3s s o6
BomImaagbl ©sdmu30gdgm 93mbm3ngnm 8396@qdL dmEal sMbgdyem 3mMbynEMabznal 343~
D39 390096689350.%° 506086m0 BoamBs 3o630Mmdgdmmos 08 Bod@om, GmB 339 sGbg-
o g6 33990 bamobbol e mogmo 3mb@mmeman abgoss godmMosbagl dsm dmmMal 3mb 3umcgb-
(300L s dgbodsdabow domn dgosbbdgdolb dgmgasw dgndmgdgmos 3mbgnMgbznolb dgbemmwas, go-
bo0sb 0bnbo gMMIsbgonl 3MbNMgbE@gdL o6 bomdmoagbgb. 535Lmsb, gMmnsb g3mbmann&
Lmdogd@oe 3oRbgnem Medwgbndg g3mbm3dngnen saq6@0b dgdmbggzedo dzommdoema 3m33560ab
3Mb 396 g6(300L 3ob6mMB3gdmmdal Lobobssmdmgam 43ggdgdo LEmme Mbos dggMsibmb sbgsg
03 §3mbm3ogn® 5396@bo3, HmMIgmaiz Dgdmo dmzgdnema Jbggmmdal dgbsdsdabsw sbmzng-
mgdb dobdg 3MBGHMEL.

2 oda.

33 ECLI:EU:C:2012:479, Alliance One International Inc, Joined Cases C-628/10P and C-14/11P, § 45;
ECLI:EU:C:2013:514, Stichting Administratiekantoor Portielje, Case C-440/11 P § 66;

34 Faul J. Nikpay A., the EU Law of Competition, 3 ed., 2014, § 3.59.

3 ECLI:EU:T:2012:46, DuPont Performance Elastomers, Case T-76/08, § 61.

36 ECLI:EU:C:1974:114, Centrafarm BV, Case 15-74, § 41.
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